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or 3 ACCIDENTAL DEATH BENEFITS 

1e 

ce Haat Injury Causing Disease—The fact that an accidental injury 

1e cas results first in disease or bodily infirmity and then in death 

a does not preclude recovery for death by accidental means 

n if the death is attributable to the injury. (Bosley v. The 

. : Prudential Ins. Co. of America, Okla. Supreme Ct., {| 503,250). 

aS Fall Under Train.—The beneficiary of life insurance policies 

et : was denied recovery of double indemnity in Utah for the 

re : accidental death of the insured who, subject to dizzy spells 

y and loss of equilibrium in the face of moving objects, fell 

at under the wheels of a train (The Mutual Life Ins. Co. of N. Y. 

in v. Hassing, U. S. C. C. A., 10th C., 503,255). 

as 

Dey : Heavy Man’s Fall Over Banister.—The jury’s conclusion that 

| Please Route to: the insured’s death was accidental was upheld upon evidence 

re that the insured, a 250-pound man, died of a dilated heart, 

ne which might have been caused by the insured’s fall six to 

ld eight feet over the banister railing of a stairway (Klinke v. 

he Great Northern Life Ins. Co., Ill. App. Ct., J 503,256). 

r 

e Self-Destruction.—In an action to recover under the accidental 

n. death provisions of a policy, expressly excluding self- 

destruction, the jury resolved in favor of the insurer the 

or dispute as to whether the insured accidentally fell or inten- 

yi tionally jumped from the balcony of the Home where he 

ed was a patient (Donovan, etc. v. N. Y. Life Ins. Co., Okla. 

le, Supreme Ct., J 503,246). 

D., Admissibility of Death Certificate—In an action to recover 
accidental death benefits, it was error to admit in evidence 

be the death certificate with hearsay statements that the assured’s 

ret death “resulted from .. . (suicide) . . .,” and that assured 

yn, “Jumped in front of train” (Greenberg v. The Prudential Ins. 

ed Co. of America, N. Y. Supreme Ct., App. Div., J 503,252). 

e Settlement.—A beneficiary’s acceptance of an amount equal to 

nia the face of a life insurance policy in settlement of her claim 
under the entire policy, including the double indemnity pro- 

mn vision for accidental death, was held to be a valid accord 

oo and satisfaction (Farmer v. Bankers Health & Life Ins. Co., 

ast : Ga. Ct. of App., 503,244). 

- Suicide.—In an action to recover for the accidental death of 

a. the insured who died from monoxide poisoning while in his 

ie garage, it was error for the court, in submitting the case to 
the jury, to place upon the insured the burden of proving its 

a defense of suicide (Smith v. Metropolitan Life Ins. Co., I. 

ot App. Ct., 503,245). 
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% NEGLIGENCE »% 
(Other than Automobile) 


Contaminated Meat Sold by Retailer.—In an action to recover 
for illness suffered from eating spoiled meat sold by a retailer 
in violation of an ordinance requiring fresh meats to be 
government stamped, the customer need not allege that the 
retailer had actual knowledge that the food sold was con- 
taminated (DuPce v. Great Atlantic & Pacific Tea Co., Ga. Ct. 
of App., 7 403,952). 


Race Horse Injured.—The starter at a race track was answer- 
able for the death of a race horse which was caused by his 
failure to cover with a special pad an eight-inch bolt pro- 
jecting from the mechanical starting gate when, because of 
the horse’s unruly conduct, he had ordered the animal placed 
on the outside of the gate rather than in the stall which 
the horse had drawn (Herendeen v. Hamilton, Ill. App. Ct., 
{| 403,939). 


Sidewalk Injuries—In an action by a tenant to recover for 
injuries sustained from a fall on a common sidewalk, where 
the slimy condition was caused by the dripping of a defective 
faucet, the court declared that the fact thet the walk was 
unsafe did not support the conclusion that the tenant was 
contributorily negligent in using it (Wilcox v. Lehman, La. 
Ct. of App., $403,948). Mucilage—Where plaintiff pedes- 
trian’s only proof that a porter spilled mucilage on the side- 
walk while pasting advertisements on the front of defendant’s 
drug store was that a spot found on her coat a month after 
her fall was similar to a spot deliberately put on the same 
coat from paste borrowed from the drug store eight months 
after the accident, the court declared that the circumstantial 
evidence created at best no more than a surmise or suspicion 
(Kelly v. Walgreen Drug Stores, Ky. Ct. of App., 1 403,947). 
Trap Door in Common Passageway.—The owner of prem- 
ises comprising several apartments and stores which were 
occupied by tenants was held answerable for injuries sus- 
tained by a party who fell through an outside trap door open- 
ing into a basement, since the area was a common passageway 
and since the worn hinges and the absence of supporting 
bolts were not obvious defects (Reynolds v. Cherrington, 
Ohio Ct. of App., [ 403,945). 


Bailments.—In an action to recover for the alleged negligence 
of defendant bailee in reshipping jewelry to plaintiff bailor 
under a declared valuation to the carrier of $50 only, where 
the goods lost in transit were actually worth almost $3000, 
there was sufficient evidence to authorize a verdict for plain- 
tiff (Rich’s Inc. v. Empire Gold Buying Service Inc., Ga. Ct. of 
App., § 403,951). 


Child Burned in Tar.—In an action against the owner of a 
filling station and its alleged employee to recover for the 
death of a child who fell into boiling tar which the attendant 
had used to repair a hole in the cement approach to the sta- 
tion, plaintiff properly excepted to a judgment of nonsuit 
against defendant owner even though the case against the 
other defendant was still pending (Edwards v. Gulf Oil Corp. 
et al., Ga. Ct. of App., J 403,944). 


Municipalities’ Liability—It was error to direct a verdict for 
the city where the evidence showed a pedestrian was injured 
when she stepped off a twelve-inch drop built across a side- 
walk at an intersection of a driveway in Micsiesioa!. since the 
jury should have decided whether or not this constituted a 
defect requiring special lighting (Jones v. City of Columbus, 
Miss., U. S. C. C. A., 5th C., $403,941). City’s Violation of 
Own Ordinance.—In an action by a pedestrian who fell into 
an unlighted open ditch it was error to instruct the jury to 
consider an ordinance requiring lights at each end of an 
excavation as a basis for the city’s liability, since a city is 
not liable for injuries to private persons resulting from a 
failure to enforce its own police regulations (Bean v. City of 
Moberly, Missouri, Mo. Supreme Ct., 403,946). Foot Caught 
in Car Rail.—It was error to dismiss a pedestrian’s com- 
plaint against the city where she stepped into a depression 
at the regular crosswalk and caught her foot on the edge of 
the street car rail which was several inches above the bottom 
of the hole, since the jury might find that the crossing was 


not safe for pedestrians who were compelled to watch for 
vehicles (Adelska v. City of Troy, N. Y. Supreme Ct., App. 
Div., J 403,940). 


Carriers.—Where a street car stopped under a viaduct before 


reaching the regular loading zone, there was no liability to a 
passenger who stepped down directly into the path of an oncom- 
ing automobile, since by his own testimony he saw the lights 
of the automobile from the rear platform, the court ruling 
that he was not in the exercise of due care for his own safety 
(Glaum v. Cummings et al., Recrs., et al., d.b.a. Chicago Surface 
Lines, Ill. App. Ct., 403,938). Fall from Train Platform.— 
It was not error to refuse to dismiss a complaint which 
alleged that plaintiff had boarded the train to assist his 
daughter with her luggage after being told that there was 
ample time, that the train started up almost immediately, 
that he found the platform steps closed but the door open, 
and that before he could return to the coach a violent jerk 
caused him to fall out the open door (Hallow v. Atlantic 
Coast Line R. R. Co., N. C. Supreme Ct., 403,950). Engine 
Emitting Sparks.—Plaintiff, who was engaged in the corn 
husking business, was declared to be contributorily negligent 
in leaving inflammable “shucks” near defendant’s railroad 
tracks in violation of an agreement made with the railroad 
as an inducement to furnish plaintiff service over a 
previously constructed spur (Thurmond v. Nashville, Chatta- 
nooga & St. Louis Ry., Ky. Ct. of App., 7 403,949). Incon- 
sistency of Verdict—Where an action against the railroad 
and its trainmen for injuries to a minor who was struck by 
a freight train when he fell or stumbled across the track 
was predicated on the negligence of its trainmen, it was 
error for the jury to return a verdict against the railroad 
alone, since this was an exoneration of the employee defend- 
ants and also relieved the railroad from liability (Louisville 
& Nashville R. R. Co. v. Farney, etc., Ky. Ct. of App., 
403,942). 


Administration of Anesthetic—The court affirmed a judgment 


for respondent in an action for the negligent administration 
of an anesthetic (Bucalo, Adm-x., v. New York Post Graduate 
Medical School and Hospital et al., Freund, Respondent, N. Y. 
Supreme Ct., App. Div., J 403,943). 


* LIFE x 


Use of Reserve.—Although an insurer, in advance of the lapse 


of a policy, may make its election of which of the three 
statutory methods of applying the reserve on a policy it 
will use if the insured does not make his election, the insur- 
er’s advance election is void if the insured has not been 
advised of his superior and primary rights (Edwards v. The 
National Life & Accident Ins. Co., Inc., La. Ct. of App., 
q 503,251). 


Right to Autopsy.—Although the accident certificate provided 


for forfeiture of all rights upon refusal of the insurer’s re- 
quest for an autopsy, the beneficiary was permitted to recover 
upon the Georgia jury’s finding that the insurer’s request for 
an autopsy was not made within a reasonable time (The 
Order of United Commercial Travelers of America v. Moore, 
U.S. C. C. A,, Sth C., 9 303,257). 


Pledge of Policy.—The beneficiary of a life insurance policy 


recovered from defendant bank the amount of proceeds paid 
it over and above the amount of the insured’s note for which 
the policy had been pledged, the court refusing to allow the 
bank to apply the balance to notes, not yet due, on which the 
insured was a surety (Landreth v. The First Natl. Bank of 
Philadelphia, Pa. Supreme Ct., J 503,248). 


Forfeited Policies—Statute of Limitations.—An action to re- 


cover premiums paid upon four life policies was barred 
by the statutory provision that “no action shall be main- 
tained to recover under a forfeited policy unless the same 
is instituted within three years from the day upon which 
default was made” (Bynum v. The Life Ins. Co. of Va., N C 
Supreme Ct., J 503,242). 


Extended Insurance.—Plaintiff, seeking to recover on a policy 


which she did not have in her possession, was obligated to 
prove not only the issuance of the policy, but that the pre- 
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miums were paid thereon for a sufficient time to entitle the 
insured to extended insurance; failing in this, she was denied 
recovery (Barnes v. Washington Fidelity Natl. Ins. Co., La. 
Ct. of App., 7 503,247). 


Total and Permanent Disability—A highly nervous excessive 


drinker, with nothing organically wrong with him, was de- 
nied recovery of disability benefits because, if totally dis- 
abled, he did not become so “by bodily injury or disease” 
within the meaning of his policy (Bailey v. Life Ins. Co. of 
Va., N. C. Supreme Ct., J 503,243). Detective Vision—The 
insured, who, by reason of cataracts in his eyes, could only dis- 
tinguish his friends and read newspaper headlines for three 
or four minutes and could not stand stronger glasses than 
he was wearing, was entitled to total and permanent dis- 
ability benefits under the terms of his life insurance policies 
(N. Y. Life Ins. Co. v. Bird, Fla. Supreme Ct., J 503,253). 


Equity Jurisdiction—An insurer was denied the right to sue 


in equity for rescission of a policy procured by misrepre- 
sentation and fraud because it had an adequate remedy at 
law by way of its fraud defense to the action brought on 
the policy by the insured (Union Mutual Life Ins. Co. v. 
Friedman, U. S. Dist. Ct., Dist. of N. Y., J 503,254). 


Prior Medical Treatment.—The beneficiary’s proof of the in- 


sured’s continuous employment during the year of 1940 was 
insufficient to raise an issue of fact as to whether or not the 
condition for which the insured had received hospital and 
medical treatment in 1939, which had not been endorsed on 
the policy as required for the policy’s validity, was of a 
serious nature or was material to the risk (Canestraro v. 
Metropolitan Life Ins. Co., N. Y. Supreme Ct., App. Div., 
§ 503,249). 


*% AUTOMOBILE * 


Insurance Questions.—A boy, who happened to be alone in 


plaintiff’s office when a call came in for an ambulance and 
who took the car and struck a light beacon while taking the 
injured party to the hospital, did not take the ambulance 
with the felonious intent to steal which is necessary to make 
the insurer liable under a “theft” policy (Hoyne, d.b.a. Hoyne 
Funeral Home v. The Buckeye Union Casualty Co., Ohio Ct. 
of App., 707,343). Defense of Action—Under a contrac- 
tor’s and manufacturer’s public liability policy which covered 
“the outside locations at which work is or may be carried 
on by the insured”, included drivers in the section entitled 
“description of work covered” and, further, stated that all 
actions brought against the insured would be defended 
whether groundless or not, the insurer was liable for failure 
to defend an action brought for damages inflicted by the 
insured’s employee in the use of the motor truck in hauling 
sand and gravel to be used in the construction work (Bank- 
son v. Accident & Casualty Co. of Winterthur, Switzerland, 
Ala. Supreme Ct., | 707,345). 


Backing Truck Hitting Child—A judgment for a child, struck 


by defendants’ backing truck while standing within the 
crosswalk at the curb, was reversed because of an erroneous 
instruction which modified a contributory negligence charge 
with a last clear chance qualification (Thomas, etc., et al. v. 
Boklage, etc., Ky. Ct. of App., 707,313). 


Bicyclist Injured.—Because of errors in the instructions given 


on the duties of the truck driver as to speed, keeping to the 
right and sounding his horn, a judgment for a boy bicyclist, 
who was injured when defendants’ truck collided with him 
while he was crossing an alley, was reversed (Thomas, etc., 


et al. v. Dahl, etc., Ky. Ct. of App., J 707,312). 


Child Crossing Street—No recovery was permitted for injuries 


sustained by a five-year-old child who, crossing the street 
Irom the north, was struck by the left front fender of de- 
fendant’s eastbound truck (Curley, etc., et al. v. Edwin A. 
Smith & Sons, Inc., Pa. Supreme Ct., 707,320). 


Guests or Occupants.—One asked to ride with the intent that 


he would help the driver’s employers in the sale of products 
at a state fair was not a guest or person riding “without 
giving compensation therefor” within the meaning of the 
guest statute (Van Auker, Admx. v. Steckley’s Hybrid Seed 
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Corn Co., Neb. Supreme Ct., 707,315). Due Care—When 
the host saw the truck coming down the hill toward him, 
swerving over to his side of the road, it was his duty to his 
passengers to slacken his speed or possibly stop; and his 
failure to change his pace until within five or ten feet of the 
approaching vehicle and then swerving off the road and 
overturning, killing a guest, constituted sufficient evidence 
of his negligence to make the entry of a non-suit unwar- 
ranted (Sudol et al. v. Gorga, Pa. Supreme Ct., { 707,334). 
Error in Judgment.—Since the sole proximate cause of the 
car’s overturning and the injuries to plaintiff guest was the 
error in judgment of the driver in turning the wheels too 
sharply to regain the pavement, plaintiff failed to recover 
in Louisiana because he did not prove willful and wanton 
misconduct (Swain v. American Mutual Liability Ins. Co. et al., 
US. C..C. Ay Sa GC, EA ae 


Intersection Collisions.—Since both plaintiff and defendant ad- 
mitted they entered the blind intersection without blowing 
their horns and apparently without much regard for oncom- 
ing traffic, each was guilty of negligence, proximately caus- 
ing the collision, and neither could recover (Asbury v. Allen 
et al., La. Ct. of App., 1 707,311). Left Turn.—Plaintiffs failed 
to recover for personal injuries sustained by the wife and prop- 
erty damage caused to their automobile when, after stopping at 
an intersection, the husband, in making a left turn onto the 
highway, collided with the right side of the oncoming truck, 
which attempted to avoid the accident by swerving to the left 
(Joseph A. Sibille v. Highway Ins. Underwriters; Mrs. Sibille 
v. Highway Ins. Underwriters et al., La. Ct. of App. q 707,325, 
{| 707,326). Contributory Negligence.—Plaintiffs failed to 
recover for damages sustained in an intersection collision 
with defendant’s automobile, since from her own evidence 
it was apparent that the collision was caused in part by the 
wife’s carelessness and disregard for her own safety in 
entering the intersection and failing to continue to watch 
for traffic on the intersecting street (Papkin et ux. v. Hel- 
fand & Katz, Pa. Supreme Ct., § 707,333). Humanitarian 
Doctrine.—Plaintiff recovered for personal injuries sustained 
when the automobile in which she was riding was struck by 
defendant’s truck at an intersection, since defendants were 
negligent under the humanitarian doctrine in failing to avoid 
the collision by stopping and warning (Bowman v. Standard 
Oil Co. of Ind. et al., Mo. Supreme Ct., ] 707,340). 


Invitee Injured.—A jury question was presented in plaintiff's 
action for injuries sustained when he was thrown from 
defendant’s rear bumper after plaintiff had stood on it at 
defendant’s request, in order to lower the bumper to a level 
where it could be pushed by another car, and then defendant 
had driven off rapidly without stopping to allow plaintiff 
to get off, since plaintiff was an invitee and defendant owed 
him the duty to exercise ordinary care (Holtsinger v. Scar- 
brough, Ga. Ct. of App., § 707,344). 


Joint Tortfeasors.—In an opposing traffic highway collision 
where one tortfeasor was granted a new trial, the court ruled 
that the judgment as to the other tortfeasor was final, 
although the parties were free to stipulate, in the lower court, 
the amount of the damages (Barboro & Co. v. James, Ark. 
Supreme Ct., {| 707,309). 


Agency of Driver.—Since both defendant and the driver of the 
automobile understood that by driving defendant into town 
and back a courteous service was merely being extended, 
no relationship of agency or master and servant existed; 
therefore, plaintiff could not recover from defendant for 
injuries sustained through the negligence of the driver 
(Oleksinski v. Filip, Conn. Supreme Ct. of Err., J 707,341). 


Head-On Collision.—Plaintiffs recovered for serious personal 
injuries sustained when defendant’s truck driven by an em- 
ployee, in attempting to pass a bus, turned to the left of 
the center of the highway and collided head-on with plain- 
tiffs’ automobile (Franklin v. Badinelli, Ark. Supreme Ct., 
{ 707,310). 


Employee v. Independent Contractor.—The liability of defend- 
ant was determined by the law of torts and not by the rules 
of the Florida Dry Cleaning and Laundry Board, which 
declared that an owner was liable for damages caused by a 
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driver using a vehicle with the owner’s name thereon; there- 
fore, the directed verdict in favor of defendant for injuries 
caused by a “bob-tail driver” was affirmed (King v. City Dry 
Cleaners, Inc., Fla. Supreme Ct., § 707,336). 


Municipalities’ Liability —When plaintiff, frightened by an ap- 
proaching truck, pulled off the highway and turned his car 
into a drainage ditch he was guilty of such contributory 
negligence as barred his recovery, since when he passed 
beyond the traveled portion of the road he was bound to 
be on his guard and if he failed to see the ditch it was his 
own fault (Martin v. Borough of Moscow, Pa. Supreme Ct., 
{ 707,331). Filing Claim.—Since plaintiff failed to file a claim, 
as required by statute, with the city within thirty days from 
the happening of the damage, the instant death of his daugh- 
ter caused when the automobile in which she was a guest 
collided with the upright of a cement bridge, defendant city’s 
demurrer was sustained (Nelson v. Logan City, Utah Supreme 
Ct., 707,332). Icy Street and Defective Fence.—Plaintiff 
recovered for injuries sustained against defendant city when 
his automobile skidded on an icy street and went through a 
defective iron fence maintained by the city (Zeidwig v. City 
of Derby et al., Conn. Supreme Ct. of Err., {| 707,346). 


Pedestrians Injured.—An administrator whose decedent, a pedes- 
trian, was struck and killed by defendant's car while walk- 
ing along a highway failed to establish primary negligence 
on the part of defendant, since there were no eye witnesses 
and the evidence presented was based on conjecture (Flem- 
ing, Admr., etc., v. McMillan, W. Va. Supreme Ct. of App., 
{ 707,324). Left Turn at Intersection.—Plaintiffs failed to 
recover for injuries sustained by the wife, a pedestrian, when, 
as she was crossing an intersection, she was struck by de- 
fendant’s automobile which was making a left turn (Lteber- 


man et al. v. Rubin, N. J. Supreme Ct., § 707,335). 


Statute of Limitations.—The statute rendering a father, signing 
an application for a driver’s license for a minor under 
eighteen years of age, liable for the negligent driving of 
the minor did not create a new type of liability to which a 
five-year statute of limitations would apply and the statute 
providing a one-year limitation on an action for injury to 
the person applied (Robinson v. Hardaway, Ky. Ct. of App., 
q 707,321). 


Trolley Work Car and Automobile Collision.—Plaintiff failed 
to recover for personal injuries sustained when the auto- 
mobile in which she was riding collided with defendant's 
trolley work car at a highway crossing, since plaintiff failed 
to prove that defendant was negligent as to lookout, signals 
and failure to stop (Niland v. Monongahela West Penn Public 
Service Corp., et al., W. Va. Supreme Ct. of App., [ 707,323). 


Passing Vehicle.—Since plaintiff failed to produce any evidence 
to substantiate his allegation that defendant cab company 
was the owner of the cab which damaged his car in passing 
or that the driver was defendant’s employee, the action was 
dismissed as of non-suit (Gondolfo v. O’Berry et al., La. Ct. 
of App., J 707,328). 


Rear-End Collisions.—It was error to dismiss plaintiff's action 
to recover for injuries sustained when his car and trailer, 
standing so that only a part remained on the pavement, was 
struck at night by defendants’ truck as plaintiff was changing a 
tire (Anderson v. Robbins Incubator Co., Neb. Supreme Ct., 
{ 707,316). Liability Admitted—The trial court erred in 
giving instructions which permitted the jury to return a 
verdict of not guilty when defendant admitted that his neg- 
ligence caused the rear-end collision with plaintiffs’ auto- 
mobile while it was standing waiting for a traffic light to 
change (Edwards et al. v. Ely, Ill. App. Ct., J 707,347). 


Railroad Crossing Collisions.—Since plaintiff was contributorily 
negligent in proceeding across the tracks while temporarily 
blinded by a street light reflecting in his windshield, he failed 
to recover for personal injuries and property damage sus- 


tained in a railroad crossing collision (Nabrotzky v. The Salt 
Lake & Utah R. R. Co., Utah Supreme Ct., { 707,327). 
Speed and Signals.—Plaintiff recovered for injuries sustained 
when the automobile in which she was a guest was struck 
by defendant's train at a crossing, since defendant was negli- 
gent in operating the train at a greater rate of speed than 
the ordinance allowed, in failing to maintain a flagman at 
the crossing, in failing to signal, and in permitting obstruc- 
tions to view along the right of way (Callaway, Sustes v. 
Fischer, Ga. Ct. of App., J 707,338). Negligence of Watch- 
man.—A motion for rehearing was overruled since plaintiff 
had relied entirely upon the alleged negligence of the watch- 
man for recovery and his evidence absolved the train crew 
from negligence, and therefore, he was not entitled to a 
verdict based upon a theory that the train crew may have 
been negligent (Jurgens v. Thompson, Trustee, Missouri 
Pacific R. R. Co., Mo. Supreme Ct., | 707,342). 


Thefts from Parking Lots.—The operator of a parking lot was 


held answerable for the theft of an automobile, there being 
sufficient evidence to support findings that he was a bailee, 
that he should have known that the keys were in the car 
and that he failed to exercise care to protect the car from 
theft on leaving the open lot unattended (Lewis v. Ebersole, 
Ala. Supreme Ct., § 707,319). Articles of Clothing Stolen. — 
Since plaintiff, who had articles of clothing stolen from his 
car in defendant’s parking lot, failed to sustain the burden 
of proving that the articles were left in the car and the fact 
called to the attention of defendant’s employees, his action 
was dismissed (Munson v. Blaise, La. Ct. of App., § 707,322). 


Absence of Material Witness.—In an action involving three cars 


where there was a sharp conflict in the evidence as to the 
length of time defendant's truck had been parked at the curb, 
it was reversible error to refuse to grant defendant a continu- 
ance, since the truck driver, his only material witness, had 
gone to work in a defense plant in California, which made 
it difficult to secure depositions (Clift v. Jordan, Admr., Ark. 
Supreme Ct., J 707,308). 


Stalled Vehicle Struck.—Since the verdict for defendants was 


against the weight of the evidence in plaintiff’s action for 
injuries sustained when the automobile in which she was a 
passenger stalled on a highway intersection and was struck 
4 defendants’ oncoming truck, a new trial was granted 
(Fritsche v. Mondt et al., Mo. Supreme Ct., | 707,337). 


Damages.—In his action for permanent injuries sustained in a 


rear-end collision with defendants’ truck, the jury was not 
left to a mere guess or conjecture as to plaintiff’s loss of 
earning capacity when it was shown that he was a tenant 
farmer earning approximately $2,000.00 a year and occasion- 
ally hiring out the day (McIver et al. v. Gloria, Tex. 
Supreme Ct., J 707,317). Adsennen-~ Plaines contention 
that the $200.00 verdict returned in his favor was grossly 
inadequate for injuries sustained when his hand was caught 
in defendant’s bus and when he was assaulted by defendant's 
driver was rejected and the judgment was affirmed (Blanton 
v. Tri-State Transit Co. of La., Inc., Miss. Supreme Ct., 
4] 707,329). 


Practice and Procedure.—Without testimony which was inad- 


missible because interrogatories were propounded after the 
commission for depositions had expired, there was no ev!- 
dence that plaintiff's car struck a hole in a highway main- 
tained by defendant and no evidence to determine how 
seriously he was injured (Arceneaux v. Louisiana Highway 
Commission, La. Ct. of App., ¥ 707,314). 


Instructions.—Instructions which placed a burden on defend- 


ants to prove that plaintiff’s driver was acting as her agent 
or that they were engaged in a joint enterprise before 
plaintiff could be charged with the negligence of her driver 
were erroneous, since the agency was admitted by plaintiff 
and defendants had offered no proof upon the undisputed 
fact (City of Sapulpa et al. v. Ray, Okla. Supreme Ct, 
{| 707,330). 
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